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Entrepreneurial Parole for Foreign Entrepreneurs immigration law

The Biden Administration has recently revived the entrepreneur parole program as a part fl rm ) rl g ht h ere in
of its efforts to expand immigration options for promising foreign entrepreneurs. This

announcement is welcome news for foreign entrepreneurs with startup businesses in the O ran g S CO u nty
US who do not otherwise qualify for nonimmigrant work visa categories.

To qualify, foreign entrepreneurs must demonstrate several criteria, including:

1. The applicant must have established a US startup business within 5 years before the

application for parole; ( From visas and work permits to advisory
services and corporate compliance, we
work with each client to understand their
business and immigration priorities. As

3. The startup must have received a capital investment of at least $250,000 from qualified ‘ it the industry leader in immigration law,

US investors or at least $100,000 in grants or awards from qualifying US government 7 we’re here in Orange County working
entities. with individuals, investors (EB-5), families,

small start-ups, mid-size local companies
Foreign entrepreneurs who only partially satisfy the funding criteria have the opportunity ; and large corporations in the state’s most
to provide additional compelling evidence of the startup’s substantial potential for rapid L prominent industries.
growth and job creation. No more than three foreign entrepreneurs may be granted parole
per startup entity.

While the entrepreneur parole program does provide some benefits to foreign I T Il FRAGO l \/I EN

entrepreneurs, it is important to highlight its limitations. The program does not provide M wm ] I
immigration status to approved applicants. Rather the qualifying entrepreneur will receive ‘ | T
“parole” — a discretionary and temporary permission to enter and remain in the US for 5 *
years. This parole admission does not constitute a formal immigration

status. As a result, approved foreign national applicants will not have | . f Mitch Wexler, Partner
a direct pathway to obtaining permanent residence in the US through ! ) S prex|offragbmen con
the entrepreneur parole program. If the foreign entrepreneur is n ‘ kT A9 CRUSTE
interested in obtaining permanent residence, they may consider ‘ i | 2, ¥ ) N James Pack, Partner
another nonimmigrant visa category or obtaining sponsorship for an A= A e it AR jpack@fragomen.com
employment-based green card category. ' il Y BRI RE BRI T +1949 862 9443

Blake Miller, Partner

2. The applicant must hold an ownership interest in the startup of at least 10%, play an
active and central role within the business, and cannot merely serve as an investor; and

fSarah Hall is an Assoi?late at .Fr:e_lgonjen s Irvine office, where she 18 BN [l e gom en i
ocuses on assisting clients with immigrant visa petitions and . n | B — T +1949 862 9492

permanent residency applications. Sarah can be contacted at ] ' 5
shall@fragomen.com

\ | Fragomen, Del Rey, Bernsen & Loewy, LLP
Mitch Wexler is the Managing Partner of Fragomen'’s Irvine, Los 2 | ' : 7 18401 Von Karman Avenue, Suite 255
Angeles, and San Diego offices. Fragomen, with 57 offices and 6,000 . IR, (© S
employees worldwide, is the leading business immigration law firm in
the world. Mitch can be contacted at mwexler@fragomen.com
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Your Employee Returns From Extended Medical/Disability Leave,
But You Have Filled Their Position: Now What?

As California continues to expand employee rights to take leave for

medical reasons — most recently in the wake of the COVID-19 pandemic

— more employees are taking extended time off to address medical and
other personal issues. As a result, employers find themselves having to
hire someone else to do that job in the meantime. These employers may
potentially find themselves in a vexing scenario which involves the original
employee returning from disability leave to find that their employer has filled
their position.

The scenario typically begins when an employee seeks and takes leave
under the federal Family and Medical Leave Act (“FMLA”) and/or the
California Family Rights Act (“‘CFRA”). While CFRA is much more expansive
regarding when leave may be taken, CFRA and FMLA generally entitle
employees to 12 weeks of job-protected leave — meaning employers must
permit the employee to resume their job as usual when they return to work.
If the employee returns before or upon the expiration of their 12 weeks of
leave, then they are entitled to the same or substantially similar position.
California and Federal courts have narrowly construed this to mean the job
must have similar duties, location, seniority, promotion eligibility, pay, and
benefits.

However, an employer’s obligation to provide leave to an employee does
not expire with the 12 weeks of leave. Assuming the employee took CFRA/
FMLA leave for their own medical condition, that employer may be on
notice of a potential disability that will have to be properly evaluated and
accommodated. Under the Americans with Disabilities Act (“ADA”) and
California’s Fair Employment Housing Act (“FEHA”), employers must
engage in the interactive process (a two-way dialogue with the employee)
and provide that employee with reasonable accommodations, which may
include providing an employee leave beyond what is covered by CFRA or
FMLA. Because of this obligation, employers often accommodate such
employees by providing them with extended leave; however, their position
is no longer protected under CFRA or FMLA. In short, the employer is
obligated to provide leave beyond the 12 weeks but may not be obligated
to provide the employee with the same or substantially similar position after
that 12-week period.

In an ideal world, employers would know precisely how long the employee
will be out, and a temporary employee could complete the work in the
interim. Unfortunately, this is often not the case. Many individuals on
disability leave do not know when they will recover or if they will be
restricted in their duties when they are released to return to work. Further,
some positions are mission-critical for the company. As such, if the work
cannot be done in-house, an employer may need to hire and train another
employee to fill that position. The problem then arises when the original
employee obtains a release to work from their doctor with no restrictions,
and you have no position for them.

Employers should attempt to avoid this scenario as it may result in a dispute
or, worse — a lawsuit. As the Karate Kid’s Mr. Miyagi aptly counseled, the
“best defense is no [sic] be there.” Pragmatically, employers should first
have procedures that raise awareness of this potential issue with company
management when employees take FMLA or CFRA leave. Further, when
an employee takes FMLA or CFRA leave, the employer should consider
what steps they will need to take for that position should the employee need
leave beyond 12 weeks. Ideally, that employee’s duties and responsibilities
would be assumed internally or by a temporary employee. But some
positions cannot be subsumed in-house for any significant length of time
and/or require training and experience that temporary employees cannot
fulfill.

One of the few defenses California has recognized as a defense to FEHA
claims in these circumstances is if the employer can establish that the
decision to replace the employee was one of a business necessity. Thus, in
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cases where the employer must hire someone to replace the employee
on leave, they should work with counsel to extensively analyze and
document how it decided that it was necessary to make that hire.

Once that hire has been made, the employer should prepare for the
inevitability of the employee’s return from leave. Upon initial return, the
employer must get a full release to work. In the event the employee does
not provide a full release but is permitted to return to work with disability-
related restrictions, the employer must enter the interactive process with
the employee and identify reasonable accommodations. The interactive
process contemplates that the disabled employee and the employer will
communicate directly with one another.

FEHA requires employers to make reasonable accommodations for

the known disabilities of employees and applicants to enable them to
perform the essential functions of a position unless doing so would
produce undue hardship to the employer’s operations. A reasonable
accommodation is a modification or adjustment to the work environment
that enables the employee to perform the essential functions of the job
they hold or desire. Examples of reasonable accommodations include:
transferring an employee to a more accessible worksite; job restructuring;
providing a part-time or modified work schedule; providing additional
training; providing paid or unpaid leave for treatment and recovery, and
reassigning them to a vacant position.

While employers are not required to provide employees returning from
unprotected leave with the same or similar position as they would be
under FMLA and CFRA, employers should work to identify and offer

to the employee any similar, open jobs for which the employee may be
qualified. This does two things. First, it is less likely to create conflict
with an employee who just returned from medical or disability leave —
assuming the offer is comparable and respectful of the employee’s prior
role, tenure and contributions. Second, if the employee declines the offer
and sues for discrimination based on disability or for taking disability
leave, that offer of employment may mitigate the employer’s exposure to
liability and potential damages.

While the risk of employment lawsuits can never be entirely eliminated,
California employers can mitigate and manage their risk by contacting
their counsel and ensuring they have a plan and procedures in place
to address this circumstance. If you have any questions or concerns
regarding compliance, the attorneys at Ferruzzo & Ferruzzo, LLP can
provide such guidance.

VASKO MITZEV, Esq. is a Partner within the
Firm’s Business Litigation practice group. He
handles all aspects of business litigation, corporate
and real estate disputes. Additionally, Mr. Mitzev
defends claims against employers, which include
discrimination, wage/hour violations, and PAGA
claims.

Ryan P. Kennedy, Esq. is a Senior Associate
within the Firm’s Employment practice group.

He dedicates his practice to representing and
protecting employers through preventative
counseling. His practice also includes defending
employers on discrimination, wage/hour violation
and PAGA claims.
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FERRUZZO & FERRUZZO, LLP
CELEBRATES 42 YEARS

IT'S YOUR BUSINESS IT'S YOUR FAMILY

For the past 42 years, Ferruzzo & Ferruzzo, LLP has
known how important your legal issues are because

we take a personal interest in you. Strong, lifetime
relationships form the cornerstone of our practice. In
celebration of our past 42 years, we thank all of our
clients and trusted advisors who have contributed to our
success. We look forward to the next 42 years, Rooted in
Relationship.

BUSINESS TRANSACTIONS We work closely with

you, your business, and your trusted advisors to set

and achieve strategic plans. From start-ups to business
operations, expansion to acquisition or sale, and devising
an exit strategy, our transactional attorneys bring
powerful expertise in the areas of tax planning, merger
and acquisitions, deal structure planning, real estate
transactions, and asset protection.

NEW DEALERSHIP REPRESENTATION Beginning in
1984, Ferruzzo has represented new vehicle dealerships.
In addition to advising new motor vehicle dealerships,
we have negotiated with all of the vehicle manufacturers,
set up and reorganized dealership entities, and provided
advice on the daily operations and laws governing the
sale, rental, lease, financing, and repair of motor vehicles.

BUSINESS LITIGATION Our trial lawyers vigorously
prosecute or defend your case and have brought to
successful conclusion trials in state and federal civil court,
appellate court, arbitration and before federal, state

and local administrative boards and commissions. Our
caseload regularly includes corporate and partnership
disputes, real property disputes, and construction defect
defense. Whatever litigation issue you may be facing,
we'll walk you through it every step of the way.

REAL ESTATE Working alongside both owners and users
of commercial real estate, our goal is to add significant
value to the processes of property acquisition, due
diligence, development, operations and disposition.

Our depth of experience in real estate extends to
construction, environmental conditions and sophisticated
lease transactions and our approach is both efficient and
practical. It's not about meeting your expectations, it's
about exceeding them.

BUSINESS LAW | LITIGATION | ESTATE PLANNING

ESTATE PLANNING Our team of estate planning
attorneys design and implement estate plans that
accomplish your objectives, ever mindful of preserving
family harmony and providing smooth asset transition
with minimal opportunity for dispute or court
interference. You want experience, knowledge, and
specialization. That's why our attorneys include Certified
Specialists in the areas of Estate Planning, Trust and
Probate Law. Meticulous planning - it's what we do.

TRUST ADMINISTRATION & PROBATE Let our trust
administration group guide you through the complex
legal, tax and financial issues that require expert analysis,
discussion, and decision when administering a trust.

We assist clients with properly administering a trust in
compliance with a trustee’s fiduciary obligations. Our
team is highly skilled in administering and advising clients
for both taxable and non-taxable estates. Our practice
group will guide you through this emotional and difficult
process.

TRUST AND PROBATE LITIGATION Our highly skilled
trust litigation trial lawyers will zealously prosecute or
defend claims related to a trust, estate, conservatorship,
or guardianship matter. Our trust and estate litigators
regularly handle claims related to the formation of trust
agreements, amendments, fraud, undue influence,
coercion, lack of capacity issues, and breach of fiduciary
duties. We will enforce and defend your rights.

EMPLOYMENT PRACTICES We work hard to safeguard
your business by providing preventative counseling

and sound practical advice regarding the complicated
employment laws that impact your business. And we

are there to defend your business when a claim is
brought alleging any of the myriad of state and federal
laws that affect you and your employees. Our team of
employment attorneys regularly defend wage and hour
claims, allegations of harassment and discrimination,
and wrongful termination. Your business deserves the
proactive approach that our Firm offers and our litigation
team is readly.
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