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Stradling is proud to help companies across California meet the
demands of today’s fast-changing business landscape.

We are a premier business law firm with 110+ lawyers in 12 Western U.S.
locations. Top companies and municipalities count on us for the right
team and skills to meet their toughest challenges 24/7, 365 days a year.
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FERRUZZO

Letters of Intent — A Roadmap for Success

The first legal document a business owner encounters in connection with the
sale of her business is the letter of intent (LOI). Too often, sellers execute the
LOI without first consulting professionals to advise them regarding the many

legal implications of the document. Properly structuring the LOI at the outset
of the transaction can fix the important deal terms in place to aid subsequent
negotiations, maximize ultimate value received by the seller via favorable tax
treatment of the sale and can weed out difficult buyers early in the process.

Asset Sale verses Stock Sale

The first key decision in negotiating the LOI is whether to structure the
transaction as a sale of the assets of the business, or as a sale of the equity
ownership interests in the entity itself (e.g., the stock of a corporation or the
membership interest in a limited liability company). Generally speaking, it is
more tax advantageous for the seller to sell the equity ownership interests
because she will be able to pay federal income tax at the lower long-term
capital gains tax rate (currently a maximum 20% federal rate) or the gain may
be excluded altogether if the entity is a C corporation and the stock in the
corporation qualifies as Qualified Small Business Stock. Conversely, an asset
sale may result in the payment of a broad array of higher tax rates depending
on the makeup of the assets of the business being sold. Every seller should
consult her accountant to perform a pro forma tax analysis to fully understand
the tax treatment of the different transaction structures before signing the LOL

Tax Treatment of Transaction

In some cases, the buyer may need to purchase the equity interests in the
entity —for example, if the entity has contracts or licenses which cannot be
assigned to a new entity. In those cases, the buyer may desire to make a tax
election to treat the sale as an asset sale solely for income tax purposes.
Because of the increased seller tax bill associated with such an election, an
LOI should address whether the buyer will gross-up the purchase price to
make the seller whole for agreeing to cooperate with the buyer’s election.

Due Diligence

During the due diligence process, the buyer needs to thoroughly review the
seller’s important documents pertaining to the operations of the business,
including the seller’s tax returns, financial statements and the corporate
minute book. If not otherwise addressed in a separate nondisclosure
agreement, the LOI should limit the buyer’s use of the confidential information
to evaluating the purchase and sale transaction. The LOI should also put
restrictions on the disclosure of customer and vendor lists until closing and
should limit all contact between the buyer and the seller’s employees until
there is some degree of confidence that the transaction will close.

Indemnification

The definitive purchase agreement entered into between the seller and the
buyer will contain pages upon pages of representations and warranties the
seller must make concerning the business, including that the business has
operated in accordance with laws and regulations, that there are no unpaid
tax liabilities and that there is no pending or threatened litigation. While it is
not necessary to negotiate in the LOI the breadth of these representations,
the LOI should address how long the buyer has to make these claims against
the seller and the extent to which the seller will be financially on the hook for
such claims.

Exclusivity

The process of selling a company can be costly and time-consuming, as
can the process of evaluating whether to purchase a business. For this
reason, most LOIs contain an exclusivity provision restricting the seller from
simultaneously marketing the business to multiple parties. The seller should
be cautious that the restriction be reasonable in duration so as to not unduly
prevent her from selling the business if the present deals fall apart.

Enforceability

In evaluating whether the LOI creates binding legal obligations between the
parties, courts look to the expectations of the parties and the circumstances
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surrounding the transaction. The more the LOI resembles a contract,
the more likely a court will determine that it creates binding obligations.
While an agreement to enter into a written agreement in the future is not
enforceable, if all the material terms are present in the LOI, save a final
reduced writing, a contract may have been created and a later refusal to
“sign” may be futile. In contract interpretation, only material terms matter
to create an enforceable contract; other deal points can be filled in by
courts or commercially reasonable terms under the California Uniform
Commercial Code. Thus, word choice in the LOI is very important. If

the parties desire that the LOI be non-binding, the LOI should expressly
state the non-binding nature and specify that the binding agreement
between the parties will only be finalized in the definitive agreement to be
negotiated, approved and signed at a later date.

Most of the LOI terms are specified to be non-binding - allowing either
party to walk away from the deal at any time (excluding certain LOI terms
like confidentiality and exclusivity that may continue to be enforceable for a
period of time after the LOI is terminated). Notwithstanding the non-binding
nature of the agreement, executing the LOI does ‘green light’ conduct by
both sides, which conduct may have significant consequences for the
parties. For instance, if the seller operates her business from a leased
location, before closing the transaction, the seller will need to reach out

to her landlord for consent. Further, the seller may need to inform her
employees regarding the pending deal at some point prior to closing. If
the buyer subsequently fails to proceed in good faith toward closing the
transaction, the seller may have irreparably damaged her relationship with
her landlord and her employees. In these scenarios, California courts have
awarded due diligence costs and lost opportunity costs to stem these
potential abuses.

Conclusion

A seller must carefully evaluate all the economic factors in determining
whether now is the right time to sell her business. She should carefully
consider engaging professionals (including accountants, business
consultants, brokers and attorneys) to aid her in this decision. Engaging an
attorney to assist the seller in negotiating the LOI will help the seller better
understand all aspects of the transaction and ensure that her interests

are safeguarded in the process. If you have any questions or concerns
regarding the content of this article, the attorneys at Ferruzzo & Ferruzzo,
LLP are available to provide such guidance.

This article is not meant to provide specific legal advice. For advice specific
to your circumstance, please contact any of the attorneys in our Corporate
Practices Group who are ready o assist you.

BLAINE M. SEARLE, Esq. is a Senior Partner
within the Firm’s Corporates and Estate
Planning Practice Groups. He handles corporate
formation, business succession, estate planning,
and implements strategies to minimize estate,
gift, income, and real property taxes.

VASKO MITZEYV, Esq.. is a Partner within the
Firm’s Business Litigation practice group. He:
handles all aspects of business litigation, corporate
and real estate disputes. Additionally, Mr. Mitzev
defends claims against employers, which include
discrimination, wage/hour violations, and PAGA
claims.
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FERRUZZO & FERRUZZO, LLP | A Limited Liability Partnership, including Professional Corporations
3737 Birch Street, Suite 400, Newport Beach, California 92660 | PH: (949) 608-6900 | ferruzzo.com
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FERRUZZO & FERRUZZO, LLP
CELEBRATES 42 YEARS

IT’S YOUR BUSINESS IT'S YOUR FAMILY

For the past 42 years, Ferruzzo & Ferruzzo, LLP has
known how important your legal issues are because

we take a personal interest in you. Strong, lifetime
relationships form the cornerstone of our practice. In
celebration of our past 42 years, we thank all of our
clients and trusted advisors who have contributed to our
success. We look forward to the next 42 years, Rooted in
Relationship.

BUSINESS TRANSACTIONS We work closely with

you, your business, and your trusted advisors to set

and achieve strategic plans. From start-ups to business
operations, expansion to acquisition or sale, and devising
an exit strategy, our transactional attorneys bring
powerful expertise in the areas of tax planning, merger
and acquisitions, deal structure planning, real estate
transactions, and asset protection.

NEW DEALERSHIP REPRESENTATION Beginning in
1984, Ferruzzo has represented new vehicle dealerships.
In addition to advising new motor vehicle dealerships,
we have negotiated with all of the vehicle manufacturers,
set up and reorganized dealership entities, and provided
advice on the daily operations and laws governing the
sale, rental, lease, financing, and repair of motor vehicles.

BUSINESS LITIGATION Our trial lawyers vigorously
prosecute or defend your case and have brought to
successful conclusion trials in state and federal civil court,
appellate court, arbitration and before federal, state

and local administrative boards and commissions. Our
caseload regularly includes corporate and partnership
disputes, real property disputes, and construction defect
defense. Whatever litigation issue you may be facing,
we'll walk you through it every step of the way.

REAL ESTATE Working alongside both owners and users
of commercial real estate, our goal is to add significant
value to the processes of property acquisition, due
diligence, development, operations and disposition.

Our depth of experience in real estate extends to
construction, environmental conditions and sophisticated
lease transactions and our approach is both efficient and
practical. It's not about meeting your expectations, it's
about exceeding them.
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ESTATE PLANNING Our team of estate planning
attorneys design and implement estate plans that
accomplish your objectives, ever mindful of preserving
family harmony and providing smooth asset transition
with minimal opportunity for dispute or court
interference. You want experience, knowledge, and
specialization. That's why our attorneys include Certified
Specialists in the areas of Estate Planning, Trust and
Probate Law. Meticulous planning — it's what we do.

TRUST ADMINISTRATION & PROBATE Let our trust
administration group guide you through the complex
legal, tax and financial issues that require expert analysis,
discussion, and decision when administering a trust.

We assist clients with properly administering a trust in
compliance with a trustee’s fiduciary obligations. Our
team is highly skilled in administering and advising clients
for both taxable and non-taxable estates. Our practice
group will guide you through this emotional and difficult
process.

TRUST AND PROBATE LITIGATION Our highly skilled
trust litigation trial lawyers will zealously prosecute or
defend claims related to a trust, estate, conservatorship,
or guardianship matter. Our trust and estate litigators
regularly handle claims related to the formation of trust
agreements, amendments, fraud, undue influence,
coercion, lack of capacity issues, and breach of fiduciary
duties. We will enforce and defend your rights.

EMPLOYMENT PRACTICES We work hard to safeguard
your business by providing preventative counseling

and sound practical advice regarding the complicated
employment laws that impact your business. And we

are there to defend your business when a claim is
brought alleging any of the myriad of state and federal
laws that affect you and your employees. Our team of
employment attorneys regularly defend wage and hour
claims, allegations of harassment and discrimination,
and wrongful termination. Your business deserves the
proactive approach that our Firm offers and our litigation
team is ready.
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FERRUZZO & FERRUZZO, LLP | A Limited Liability Partnership, including Professional Corporations

3737 Birch Street, Suite 400, Newport Beach, California 92660 | PH: (949) 608-6900 | ferruzzo.com
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The H.E.L.P Trust™ can play a pivotal role in
protecting the equity of your home.

By Jeffrey M. Verdon, Managing Partner, Jeffrey M. Verdon Law Group, LLP

Entrepreneurs often provide essential
groundbreaking advancements for
industry and society. Unfortunately,
not all of those who follow this path
are happy with some of the side
effects that go along with being a
successful businessperson. They
can put the entrepreneur at risk for

lawsuits, both legitimate and frivolous. :

Steve is just such an entrepreneur.

Successful in his pursuits, Steve now

has a large estate he wants to protect :

for his children. He is especially
interested in safeguarding his $10
million-plus Silicon Valley residence.
On advice from counsel, Steve set
up a Home, Equity, and Lifestyle
Protection Trust (H.E.L.P) using
Nevada’s more protective laws.

Steve transferred the title of his home
to the trust. Then he rented it back
at the fair value rent removing the
value of his home from his estate.
And more importantly, he becomes

: a tenant (and not an owner) so the
: home will not be at risk in case of an
: unforeseen lawsuit.

. The H.E.L.P. Trust Brings

. Peace of Mind

. After doing this, Steve feels secure
 that his business can continue

- breaking new ground while

. protecting his existing estate from
| future misadventures.

: What Happens When

: Lawsuits Crop Up

. As time goes on, Steve’s company
. ends up having to recall a defective
. product, and lawsuits ensue.

. While his business does take

. some hits, the significant equity in

. Steve’s personal residence is out of
. harm’s way because he transferred
. the ownership to an irrevocable

. dynasty trust and then leased

. back the house from the trust.

. Thus, as a tenant, the equity in the

: residence is not liable for any of the

: business’s legal claims absence

. of a fraudulent transfer. Litigants

. considered attacking the trust, but

: after determining that road would

: be expensive and uncertain, he was
. able to settle the personal liability

- of the lawsuit with a very modest

. monetary settlement instead. Steve’s
: home was never at risk.

. Are You a Candidate

: for a Lease-Back?

: If you are sitting on substantial equity
 in your residence or vacation homes

. and fret over the potential loss of these
 valued real estate assets from lawsuit

: risk presented by your business

activities, consider implementing a

: HE.L.P. Trust.

V/ JerFREY M. VERDON
Law GROUP, LLP

The Fusion of Planning and Protection.

Jeffrey M. Verdon, Esq. is the Managing Partner of the Jeffrey M. Verdon Law Group, LLP. a Trusts &
Estates boutique law firm located in Newport Beach, Calif. With more than 30 years of experience in
aesigning and implementing comprehensive estate planning and asset protection structures, the law firm
serves affluent families and successiul business owners in solving their most complex and vexing estate
tax, income tax, and asset protection goals and objectives. Please call us for a complimentary consultation.

1201 Dove Street, Suite 400, Newport Beach, CA 92660
333 Twin Dolphin Drive, Suite 220, Redwood City, CA 94065

949-333-8150 ¢ www.jmvlaw.com



Protect Your Home —
Protect Your Family

Consider a Home, Equity, and Lifestyle
Protection (H.E.L.P) Trust™

What if you or your business were attacked by an unforeseen lawsuit?

A H.E.L.P. Trust protects your residence and/or vacation home(s) by securely
placing them in the trust. This safeguards your home from unforeseen lawsuits,
creditors, and predators protecting your family, your home, and your legacy.

Questions? Contact our office to schedule a complimentary discussion.

V/ JeErrREY M. VERDON
Law GRroup, LLP

The Fusion of Planning and Protection.

1201 Dove Street, Suite 400, Newport Beach, CA 92660
303 Twin Dolphin Drive, 6th Floor, Redwood City, CA 94065

949.333.8150 ¥ www.jmvlaw.com

JMV Law Group paid for this space and is solely responsible for its content.
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5 Ways to Jumpstart Your Employer
CCPA/CPRA Compliance

1. Thoroughly inventory your employee and job applicant data,
including mapping where the data was collected, where it is
stored, what it is used for, and who (internally and externally)

s - - it is shared with. Importantly, identify which data is “sensitive

Employers’ January 1 r N N personal information” under the CPRA.

5 Tips to Meet California

CCPA/CPRA Obligations i 2. Review HR and IT service provider contracts. Human resourc-
By Sharon R. Klein, Esq. * ' es and information technology service provider contracts

- should be reviewed and updated to include terms required by
the CPRA to avoid “sales” of personal data.

3. Implement or update your data retention policy. CCPA no-

Ringing in the 2023 New Year, employers subject to the California tices to employees and job applicants must include how long

Consumer Privacy Act (“CCPA”), enacted in 2020 and amended by the personal information will be retained. The CPRA prohibits

California Privacy Rights Act (“CPRA”), must comply with new data businesses from retaining personal information longer than is

privacy obligations affecting employment and job applicant data. necessary to achieve the purposes disclosed in the business’
privacy notice.

Employees, job applicants, and independent contractors will be able

to exercise the rights afforded to other consumers under the CCPA and 4. Update CCPA notices and privacy policies for employees and

CPRA. Employers should begin preparing now to be in compliance with job applicants. New notice requirements include the catego-

the complex data privacy laws starting January 1, 2023. ries of sensitive personal information that are collected, how

long the categories of personal information will be kept, and if
personal information is sold or shared, a web address to opt-
out of the sale or sharing of personal information.

Sharon R. Klein

Orange County Office Managing Partner
949.812.6010
sharon.klein@blankrome.com

5. Develop processes to exercise CCPA and CPRA rights. Employ-
ees, job applicants, and independent contractors must be able
to request to know, delete, opt out of the sale of, opt out of
the sharing for cross context behavioral advertising of and/or
correct personal information, and to limit the use of sensitive

*Based in Orange County, Sharon R. Klein advises businesses on mitigating risks related personal information. Your business will need processes to

to the privacy and security of personal data; implementing privacy, security, and data H dt | 4 h
protection policies and “best practices;” compliance with privacy and security laws, receive, act upon, and timely respond to these requests.

regulations, and rules; data governance; and breach response, crisis management, and
remedies for non-compliance. She is certified as an information privacy professional by the
International Association of Privacy Professionals.

Proud to Be a Member of the
Orange County Community!

Blank Rome is an Am Law 100 firm with 14 offices and more than 600
attorneys and principals who provide a full range of legal and advocacy
services to clients operating in the United States and around the world.

Our Orange County-based cybersecurity and data privacy attorneys help
businesses navigate the patchwork of data privacy laws and myriad of
issues posed by digital technologies, IT, outsourcing, marketing, and
data rights transactions in a variety of sectors from healthcare, phar-
maceutical, and medical devices to the e-commerce, consumer goods,
financial services, and FinTech industries.

BLANKROME

Sharon R. Klein

Orange County Office Managing Partner
949.812.6010
sharon.klein@blankrome.com
blankrome.com
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Workplace Solutions for Emplovyers

With a singular focus on employment and labor law, we can help
you navigate the new laws and expectations of today’s workplace.

fisherphillips.com

Patrick Randall Fﬁﬂﬁ;’s

Associate, Irvine, CA

;7‘_

Jeffrey Thurrell

Regional Managing Partner, Irvine, CA

i

COMMON WAGE & HOUR PITFALLS THAT BITE EMPLOYERS

Put bluntly, there are literally hundreds of Plaintiffs' attorneys that circle 2. Provide Employees with Timely Rest and Meal Periods

above just waiting for employers to stub their toe while trying to comply Employees are entitled to uninterrupted meal and rest periods.

with California's hyper-technical wage and hours laws. These claims have An employee’s first meal period must occur within the first 5 hours of
taken over the court filings and even the most minor violations can expose work and last 30 minutes. Employees are owed a second meal period
employers to significant liability in the form of attorneys’ fees. Here are after working 10 hours. Employees are also owed 10-minute rest periods
the top technical wage and hour rules employers struggle with: depending on hours worked: 1 for 3%-6 hours, 2 for 6-10 hours, 3 for

10-14 hours, and 4 for 14-18 hours. An employer must pay an employee

b Include'dll Repuined.Inforwsion.on. Reystubis 1-hour of pay at their regular rate for a missed meal or rest period and

Employers need to include a variety of information on an employee’s include it on the employee's paystub. Employers should ensure they
paystub. Don't assume a payroll company will automatically include the have a written policy in place, that employees clock in and out for their
correct information. In fact, payroll companies often have contractual lunches, and use meal period waivers for shifts 6 hours or less.
clauses relieving them of liability for these violations. The information
that an employer needs to have on their paystubs includes: 3. Avoid Rounding

The employer's name and address, Prior to technological advances it was more convenient for employers

to round time to the nearest 15 minutes. Today, many employers still
utilize rounding and are exposed to potential significant liability. Based
upon recent case authority, rounding for 30-minute meal periods is not
permitted and the whole issue as to whether rounding is permissible in
Applicable hourly rate (including overtime), any circumstance is up before the California Supreme Court. There is
Total hours worked, no real upside to continuing with the practice.

Deductions, and

Net wages earned

The employee's name and last 4 digits of their social,
Inclusive dates for which the employee is paid,
Gross wages earned,

4. Ensure “Regular Rate” of Pay is Calculated Correctly

When calculating the appropriate overtime rate for any given week
the employer must determine the proper “regular rate” of pay. This is
a fairly complicated issue but generally speaking the regular rate needs
to include bonus and commission payments in addition to the hourly rate.
2050 MAIN STREET | SUITE 1000 | IRVINE, CA 92614
jthurrell@fisherphillips.com, 949.798.2102 | prandall@fisherphillips.com, 949.798.2143

fisherphillips.com

Fisher Phillips is solely responsible for the content of this article.
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EVERETT DOREY +™

A full service civil business litigation firm of trial attorneys

Everett Dorey LLP is a full-service civil litigation firm. Client
objectives are tailored to individual needs, ranging from early
resolution based on experienced evaluations to favorable
jury verdicts with awards of attorneys' fees and expert costs.

Catastrophic Injuries & Wrongful Death
Defense of catastrophic injuries including wrongful death, traumatic
brain injuries, amputation, spinal cord injuries, paralysis and burn
injuries, in premises liability and product liability matters representing
public and private entities.
Environmental
Defense of clients in hazardous waste, groundwater and soil

. . . . Seymour Everatt 200
contamination litigation and governmental B L sneamuises o
administrative actions. CS'E a‘V}el‘S

Benzene/Mold/Carbon Monoxide/Chemical
Exposure/Toxic Tort
Defense of clients in actions involving interstitial pulmonary fibrosis,
hypersensitivity pneumonitis, acute myelogenous leukemia and related
injuries from alleged chronic and acute chemical exposures, including,
but not limited to, benzene.
Public Entity/ Government Liability
Represent Cities, Public Agencies, School Districts, Police Officers,
Public Works and Government Agencies in all aspects of Litigation.
Asbestos
Defense of contractors, consultants, suppliers, manufacturers, retailers
and premises owners in all aspects of Asbestos litigation and AQMD
compliance.
Education /Accreditation
Significant experience representing K-12 school districts. community
colleges and universities in all aspects of pre-litigation and litigation,
including personal injury, property damage and construction claims.

Super Lawyers

Seymour B. Everett, lll

SELECTED IN 2023
“THOMSON REUTERS

Litigators. Collaborators.

(949) 771-9233
Innovators.

www.everettdorey.com

FRAGGMEN
H-1B Visas: Do You Feel Lucky?

Within the employment based work visa options, the most common avenue is the H-1B
visa. This program allows companies and other employers in the US to temporarily
employ foreign nationals in occupations that requires relevant bachelor’s degree or
higher in the specific specialty, or its equivalent. H-1B specialty occupations may
include fields such as architecture, engineering, mathematics, physical sciences,
social sciences, medicine and health, education, business specialties, accounting, law,
theology, and the arts.

The US has imposed a cap on the number of new H-1B visas
allowed per fiscal year: 65,000 H-1B visas that require at least a
bachelor’s degree and 20,000 additional H-1B visas that require
at least a master’s degree. Because so many people apply for
the H-1B visa, the US has an annual H-1B lottery to determine

who is lucky enough to have an H-1B petition filed on their behalf. ‘kj ‘h

Last year, registration for the lottery occurred between March 1
through March 18. Like all other lotteries, US based employers
registered their intended foreign national workers in the H-1B
lottery by submitting that person’s passport information. After a =
random selection, employers were notified of their selections the 4']“ 2
last week of March. H-1B petitions were then allowed to be filed

beginning April 1.

Last year, 483,927 H-1B registrations were submitted. Of this
amount, the US initially selected 127,600 registrations in the
lottery. The reason more than 85,000 were selected is because
not all selections have a petition that is subsequently filed, and some petitions also get
denied or withdrawn. By selecting more than 85,000, the US ensures that they meet
their numerical allocations each year.

Wexler

It’s a crazy system but there you have it!

Christopher Huang is an Associate of Fragomen’s Irvine office with several years of
business law, and more than 3 years of exclusive immigration, experience. Christopher
can be contacted at christopher.huang@fragomen.com.

Mitch Wexler is the Managing Partner of Fragomen’s Irvine office. Fragomen, with 57
offices and 5,000 employees worldwide, is the leading business immigration law firm in
the world. Mitch can be contacted at mwexler@fragomen.com

Learn More:

LLP

EVERETT DORE

A full service civil business litigation firm of trial attorneys

Everett Dorey prides itself on its legal
acumen, trial record, experience and its
ability to put businesses in the best
position to succeed.

Firm and Attorney Recognitions:
e Daily Journal's Top 100 Lawyer in

California Best Larers
e 2023 Best Lawyer
e 2023 Super Lawyer, Super Lawyer P

Rising Star Super Lawyers’

e OCBJ's OC500

e Benchmark Litigation's Recommended
Firm And Litigation Star

e OCCDL Top 10 Legal Organizations for
DEI

e Benchmark Litigation's 40 & Under

e OCB]J's Leaders of Influence - Women
in Law

Seymour B. Everett, lil

SELECTED IN 2023
THOMSON REUTERS

Litigators. Collaborators.

(949) 771-9233
Innovators.

WWW.EVEI’EtthrEy.COI’T‘I

The world’s leading
immigration law
firm, right here in
Orange County.

prominent industr

FRAGGMEN

Blake Miller,
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